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Welcome to the 2nd issue of Land Professionals News.  In this issue we discuss the implications of conflict of interest, we look at 
health and safety from the boardroom table and communicating, monitoring and enforcing safety rules. We also address the 
importance of record keeping, Section 52 of the Cadastral Survey Act 2002 and Surveyors Setting Out.  If you have any feedback 
or topics you would like to see in future publications, please email us at nz.lpms@aon.com 
 

 
Conflict of Interest 
We have received requests from LPMS members to provide advice on potential conflict of interest situations.  A conflict of 
interest is where someone is compromised when their personal interests or obligations conflict with the responsibilities of their 
job or position.  Their independence, objectivity or impartiality can be called into question. 
 
A conflict of interest can be: 
➢ actual – where the conflict already exists 
➢ potential – where the conflict is about to happen, or could happen 
➢ perceived – where other people might reasonably think that a person has been compromised 
 
When a perceived conflict of interest occurs, you could be seen to be favouring or benefiting someone else, or it could be seen 
that you are against them or trying to disadvantage them. 
 
A conflict of interest can arise through a relationship, an activity or a strong personal 
view.  You could find yourself compromised when carrying out your work if you deal 
with: 
➢ a relative or close friend;  
➢ an organisation, club, society or association where you are a member; 
➢ an organisation where you have a business interest 
 
You could also find yourself compromised if you are given something from a person 
who stands to benefit from your decision such as a gift, an invitation to attend dinner 
or an event, free or subsidised travel or accommodation, any sort of benefit including 
money.   
 
Where there is a conflict of interest, it needs to be properly identified and managed 
effectively and with transparency.  Where it is ignored, acted on improperly, or where it has influenced actions or decision-
making, then this can be seen as misconduct, abuse of your position and even corruption. 
 
Where a conflict of interest is identified, it should be reported to management.  The process for managing the conflict should 
be recorded in writing.  Ways of managing a conflict might include: 
➢ imposing restrictions on further involvement in the matter 
➢ engaging an independent third party to oversee all or part of the process so integrity can be verified 
➢ remove yourself completely from the matter 
➢ relinquish the private interest that has created the conflict 
 
LPMS have previously released articles on this topic, which we recommend you read regularly so that conflict of interest 
principles remain “top of mind” when dealing with the issues you encounter.  These articles can be found in the Members Area 
on the LPMS website – www.lpms.co.nz 
 
 

 

 
REMEMBER your final Subscription is due for payment by 20 February 2020.  Please ensure your Subscription is 
paid in full by this date to ensure continuity of your insurance.  If you have any queries, please contact Katische 
Remnant, Account Manager at Aon on 04 819 4152 or email nz.lpms@aon.com 

 

 

mailto:nz.lpms@aon.com
http://www.lpms.co.nz/
mailto:nz.lpms@aon.com
https://pixabay.com/illustrations/fall-stack-ethics-morality-2110614/
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Keeping an eye on Health & Safety performance from the Board table 
One of the most significant changes in the Health and Safety at Work Act (HASWA) was the introduction of a positive duty of 
due diligence on a Person Conducting a Business or Undertaking (“PCBU”) officers. Board members and senior leaders must 
now exercise the care, diligence and skill that a “reasonable” officer would exercise to ensure their business complies with its 
duties and obligations under HASWA – including eliminating or minimising risks to workers and others so far as reasonably 
practicable. 
 
One of the ways officers can ensure their business is meeting its duties is to require and consider meaningful indicators and 
metrics about health and safety performance. Lost time injury rates (LTIs) have historically been central to this process although 
it is now widely accepted that a broader range of measures is useful. Focussing on LTIs might drive perverse and unintended 
outcomes (e.g. under-reporting) and fail to provide sufficiently relevant, robust and timely information on the state of health 
and safety in a business. 
 
The NZ Business Leaders’ Health & Safety Forum has produced a useful guide for leaders on identifying critical health and safety 
reporting indicators. Safe Work Australia has also published guidance about measuring and reporting on work health and safety 
to assist officers effectively meet their due diligence duties. 
 

 
  
 

Safety rules need to be adequately communicated, monitored and enforced 
In June 2017, a worker was killed in the Marlborough Sounds when the 2-axle dump truck he was driving ran off the road and 
rolled down a bank. The deceased was not wearing his seatbelt; nor was he licenced to drive the vehicle. A Picton company was 
convicted and sentenced in May this year as a result of the death. 
 
The defendant company had policies in place saying that vehicles could only be driven by workers with appropriate licences and 
that seatbelts must be worn. But it admitted that it had failed to do all that was reasonably practicable to communicate, monitor 
and enforce the policies. The supervisor was present at the time of the incident and knew that the deceased was unlicensed. 
He took no action to prevent the deceased from driving. 
 
The company was ordered to pay $89,000 in reparations in addition to the $26,000 it had already paid. In addition, $59,354.66 
was ordered in consequential losses together with $3,380 for reimbursement of estate administration fees. 
 
The Court adopted a starting point for the fine of $625,000 – at the very low end of the high culpability range. After discounts 
for mitigating factors including remorse and payment of reparations, and a further 25% discount for an early guilty plea, a final 
fine of $351,563 was imposed. Payment for regulator costs of $3,500 was also ordered. 
 
Article supplied by Jane Birdsall, Executive Manager, Health & Safety and Statutory Risk Claims & Consulting, Vero Liability 
Insurance Limited 
 

 
 

https://pixabay.com/vectors/pixel-cells-seminar-conference-3974170/
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Retaining Business Records 
Most New Zealand legislation has implications for the keeping of records in the general course of business.  Some Acts require 
that certain records must be kept for specified periods or in a certain form. 
 
Where records are required to be produced in Court, they must be captured and maintained in a form that meets the legal 
requirements of reliable evidence.  This is particularly relevant to electronic records and records captured into a document 
imaging system. 
 
LPMS has previously sought legal advice from DLA Piper (formerly Phillips Fox) on how long members should retain business 
records for the purpose of helping to defend possible future professional indemnity claims. 
 
The Limitations Act 1950 usually governs the relevant limitation period.  This is 6 years for actions founded on simple contract 
or tort (civil wrong where the remedy is common law action for damages).  Tortious claims remain alive up to 6 years after the 
claimant suffers damage. 
 
There is no time limit for the hearing of cases by the Valuation Registration Board, or for cases by the Surveyors Cadastral 
Licensing Board, or requests for correction surveys by LINZ. 
 
The New Zealand Law Society recommends that valuers should retain their records for at least 10 years.  DLA Piper are in 
agreement but advise that 12 years would allow a margin of safety.   We feel it would be prudent for surveyors to follow the 
same recommendation. 
 
This is a guide only.  Ultimately it is up to each member to establish whether or not records need to be retained for longer or 
shorter periods.  This will depend on each members’ perception of risk, or the ongoing usefulness of these records in the running 
of the business.   
 

 
Section 52 Cadastral Survey Act 2002 
We received several requests leading up to the 2019/2020 renewal for advice on why the Cadastral Survey Extension should be 
taken as part of the Professional Indemnity insurance.  We take this opportunity to remind Members of the benefits of this 
Extension. 
 
Subsection (1) of the Cadastral Survey Act 2002 states that “If any error is found in a cadastral survey dataset affecting any title 
under the Land Transfer Act 1952 or tenure under any other Act, the Surveyor-General may, in writing, require the cadastral 
surveyor responsible for the error to undertake the work necessary to correct the error.” 
 
There is no time limit as to when or how far back the Surveyor-General can go in utilising the powers in respect of Section 52.  
Of significance is, as far as the Surveyor-General is concerned, the surveyor is personally responsible for correction of the error 
in the cadastral survey, not the firm or company for whom the surveyor works or may have worked for in the past. 
 
Legitimate claims from parties for damages or losses resulting from an erroneous survey would, in most cases, be met by the 
firm’s Professional Indemnity insurance.  Cover may not however be available for an incoming Director/Principal or any incoming 
employees in a prior firm – the prior firm or entity may no longer exist and have no “Run Off” cover, or they may deny 
responsibility.  There is potential that the individual may be left to personally respond to claims for damages resulting from an 
erroneous survey. 
 
The Cadastral Survey Extension under the LPMS Professional Indemnity policy is designed to meet such personal liability claims 
made against a Director/Principal or Employee of a current Surveying Member Firm, arising from any determination by the 
Surveyor-General to correct an erroneous survey under Section 52, in circumstances where such individual has no recourse of 
indemnity under their former firm. 
 

 

ARE YOU AWARE OF A CIRCUMSTANCE THAT COULD BECOME A CLAIM AGAINST YOU?  If in doubt, please 
contact the Aon Claims Manager, Gaynor Roberts, on 04 819 4092 or email gaynor.roberts@aon.com 

 

mailto:gaynor.roberts@aon.com
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Surveyors Setting Out 
Setting out continues to be an area of work that frequently arises in the claim history statistics for LPMS.  If good practices are 
followed, setout should be no more risky than any other form of surveying.  Whilst this has mainly been tailored for building set 
out, we recommend that set out of civil works follows the same general principles. 
 
Procedures to Follow 
➢ We are surveyors – not structural engineers or architects.  If the information provided is incomplete, don’t make 

assumptions.  Go back to the client and ask for the complete information to be provided or clarification of any anomalies. 
➢ Always do a mathematical check through the grids from one boundary to the other side of the site.  Even if the plan shows 

offsets to both boundaries, do a full check as errors can be hidden within the individual dimensions shown.  Compare 
individual grid measurements against total overall grid dimensions – if the latter are not shown then ask for confirmation 
of it.  Check the grid dimensions between the architect’s layout and engineer’s plan as sometimes there can be a conflict. 

➢ Stress that you must have the dimensions from the boundary to the primary grid to be the actual gridline and not the 
external face of the wall along that grid.  It is too risky to calculate yourself as often the wall thickness can change over the 
length of the building. 

➢ Don’t allow yourself to be pressured due to someone else’s lack of organisation and time constraints. 
➢ When engaged to do pile setout, ensure all the offsets are provided clearly for all the different types of piles on the site.  

Don’t try to calculate offsets from diagrams that don’t have all the dimensions shown or are misleading, especially regarding 
the centreline of the pile to the grid relationship. 

➢ When on site, establish some offset reference marks along 1 or 2 primary grids.  Often mistakes are made when you return 
to the site to re-establish destroyed gridlines and there are no reference marks relating to the previous set out. 

➢ Before leaving the site, carry out sufficient independent checks to ensure your work is correct, both within itself and to the 
boundaries of the site.  The use of GPS can be a good independent check for Gross error only.  Always record these checks 
and file them both electronically and/or in hardcopy – this will protect you and your company if any issues arise later on 
site that could lead to a claim. 

➢ It is imperative that the right people are advised of exactly what has been set out and that this is followed up by delivering 
a plan showing this as soon as possible.  We had a case involving a multi level dwelling where the Project Manager was 
advised of what the pegs were however this information wasn’t passed to the builder which resulted in the building being 
located incorrectly. 

➢ Offset marks are a real hazard and must be clearly indicated on site and on the plan.  Sites are often cluttered with building 
materials and it can be difficult to place a peg in its correct position.  We had a case where a surveyor set out pile positions 
for a new commercial building.  He placed offset pegs for some pile positions that were under a pile of steel.  When he had 
finished it was late and no one else was on site for him to tell.  He came back early the next day and the piling contractor 
was already at work and had driven the piles on the offset positions. 

➢ We are often asked to certify that the set out of primary grids is in accordance with a particular drawing or plan.  You must 
ensure that all the relelvant dimensions are updated on that drawing and the plan re-issued.  This is to ensure that your 
certificate is in accordance with the final approved plan. 

➢ Don’t overlook simple gross error checks – such as taking a tape measurement from some of your set out points to 
structures on site (e.g. fences, other buildings, kerbs).  We had a case which involved a simple set out of a simple dwelling 
where the building position was out by around 1m.  This could have been quickly found if the surveyor had measured from 
the wall positions to the boundary of either side of the dwelling. 
 

Fees and Charges 
Try to negotiate a time and cost arrangement for setout rather than a fixed fee.  Unless it is a one off site visit to setout a few 
positions, the scope will inevitably change throughout the project.  Rather than trying to keep very accurate records of every 
change in scope (and have arguments with the client over these changes), it is much easier to work on time/cost and produce 
worksheets for authorisation of each visit. 
 
Escalation Clause 
Large project setouts can extend over several years so managers should include an escalation clause in their fee proposal  to 
cover changes in charge out rates and disbursements over these timeframes. 
 
Risk Management Assessment 
When assigning staff to this type of work, ensure you look at the risk profile of each project and assign suitably skilled and 
experienced staff.  Weigh up your ability to complete this work given your individual staffing and skill sets. 
 
 

 


